STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16,528
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition and Heal th Access (PATH)
finding that she is not disabled for purposes of the Mdicaid
program

FI NDI NGS OF FACT

1. The petitioner is a thirty-four-year-old woman who
conpl eted el eventh grade, obtained her GE. D. and in the past
has worked in a | arge nunber of housekeeping, factory and
fast-food restaurant jobs, none for nore than a few nonths.
She has not worked recently.

2. The petitioner is diagnosed as suffering from major
depressive disorder, post-traumatic stress disorder, Attention
Deficit Hyperactivity Disorder, Borderline Personality
Di sorder and Cannabi s Dependence. She also has arthritic and
scoliotic conditions.

3. The petitioner applied for Medicaid benefits in March
of 2000 and a decision was nmade in May of 2000 by PATH s

disability determ nation service. At that tinme PATH agreed
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that the petitioner’s condition was severe and that she was
unabl e to work due to: “nobderate” restrictions in her ability
to carry out activities of daily living; “marked” difficulties
in her social functioning ability; “frequent” deficiencies of
concentration, persistence or pace resulting in failure to
conplete tasks in a tinmely manner; and at | east two epi sodes
of deconpensation in a work setting. She was determ ned to be
presently disabl ed based on neeting the severity level in the
listings at paragraph B of 12.02 (ADHD), 12.04 (Affective

Di sorders), 12.06 (Anxiety-Related Di sorders) and 12.08
(Personality Disorders). The petitioner’s physical problens
were not considered a cause of inability to work.

3. PATH made the deci sion, however, to deny Medicaid to
the petitioner based on a belief that the severity of the
petitioner’s condition would not |ast for twelve nonths
because she woul d be inproving through nental health
counseling.! The petitioner appeal ed that decision in June of
2000.

4. The petitioner asked that her appeal be put on hold
whi l e she obtai ned additional nedical evidence. In April of

2001, she submtted reports dated February 21, 2001 from her

! Throughout the | ong pendency of this appeal, the petitioner has been
recei ving VHAP benefits.
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mental health care providers who had been treating her during
the | ast year. Those health professionals confirmed that the
petitioner continued to suffer restrictions fromher various
illnesses. They concluded that after one year the petitioner
had: a “noderate” (30% degree of restriction in her
activities of daily living; a “noderate” (30% degree of
difficulty in maintaining social functioning; a “noderate”
(30% degree of deficiency with regard to concentrati on,

persi stence and pace; and that she had experienced one or two
epi sodes of deconpensation in which she was forced to w thdraw
fromwork. Her health care providers felt she was unable to
wor k based on these restrictions. O particular note was her
inability to get along with co-workers and her inability to
performactivities within a schedul e.

5. Followng this subm ssion, the petitioner asked for
additional tinme to present evidence of physical inpairnment.
When not hi ng was received by February of 2002, the hearing
officer set athirty day deadline for further evidence and
asked the Departnent to take a final position with regard to
eligibility and to forward its medi cal evidence to the hearing
officer. No further evidence was submitted by the petitioner.
PATH subm tted the nedical evidence only after a second

request in January of 2003.
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ORDER

The deci sion of PATH is affirned.

REASONS

Medi cai d Manual Section M211.2 defines disability as

foll ows:

The disability of an individual age 18 or older is
defined as the inability to engage in any substanti al

gai nful activity by reason of any nedically determ nabl e
physi cal or nental inpairnment, or conbination of

i mpai rments, that can be expected to result in death or
has | asted or can be expected to | ast for a continuous
period of not fewer than 12 nonths. To neet this
definition, the applicant nust have a severe inpairnent
whi ch makes hinf her unable to do his/her previous work or
any ot her substantial gainful activity which exists in

t he national econonmy. To determ ne whether the client is
able to do any other work, the client’s residual
functional capacity, age, education, and work experience
i s consi der ed.

Persons who allege an inability to work based on the kind

of mental inpairnments which the petitioner has nust show that

these inpairnments result in the foll ow ng:

The required |l evel of severity for these disorders is net
when the requirenents in both A and B are satisfied:

A. Medically docunented persistence, either continuous or
intermttent of one or nore of the foll ow ng?

B. Resulting in at least two of the follow ng:

2

“ An

contains a listing of synptons. There is no question that the

petitioner exhibits synptons which |lead to the above di agnoses.
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1. Marked restriction of activities of daily living;
or

2. Marked difficulties in maintaining social
functioning; or

3. Deficiencies of concentration, persistence or pace
resulting in frequent failure to conplete tasks in
atinmely manner (in work settings or el sewhere);
or

4. Repeated epi sodes of deterioration or
deconpensation in work or work-Iike settings which
cause the individual to wthdraw fromt hat
situation or to experience exacerbation of signs
and synptons (which nmay include deterioration of
adapti ve behaviors).

20 C.F.R 404, Subpart P, Appendix 1°
Listing 12.02 (Organic Disorders)
Listing 12.04 (Affective Di sorders)
Listing 12.06 (Anxiety Related Di sorders)
Listing 12.08 (Personality Di sorders)
DDS initially found the petitioner to have two of these,
nanmely a “marked” inability with regard to nunber 2 and

“frequent” deficiencies wwth regard to nunber 3. Two is

sufficient to find a person disabl ed under the regul ati ons.

3 20 CFR 404 Subpart P, Appendix 1 was anmended subsequent to the decision
and subni ssion of evidence in this case. Subpart B now reads the same
with regard to paragraphs 1 and 2 but 3 and 4 have been anended to read:
“(3) Deficiencies of concentration, persistence or pace, and (4) Repeated
epi sodes of deconpensation, each of extended duration.” |In addition, a
new Subpart C has been added to 12.04 as an alternative to Subpart B which
provides as follows: “medically docunented history of a chronic affective
di sorder of at least two years’ duration that has caused nore than a
mnimal limtation of ability to do basic work activities, with synptons
or signs currently attenuated by nedication or psychol ogi cal support, and
one of the follow ng: (1) Repeated epi sodes of deconpensation, each of

ext ended duration; or (2) A residual disease process that has resulted in
such margi nal adjustment that even a minimal increase in nmental demands or
change in environnent would be predicted to cause the individual to
deconpensate; or (3) Current history of one or nore years’ inability to
function outside a highly supportive living arrangenent, with an

i ndi cation of continued need for such an arrangenent.
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The petitioner's own health professionals have found her, one
year later, to have no further “marked”* difficulties with
regard to paragraphs 1 and 2 and no “repeated” episodes of
deconpensation with regard to paragraph 4. Wth regard to
par agraph 3, they determ ned that the petitioner had
“noderate” deficiencies. It is unclear whether they nmean
“frequent” by this rating but assum ng that they do, the
petitioner would only neet one of the indices for neeting the
listings.

As the petitioner has put forth no evidence that her
situation neets or equals these listings of nmental inpairnent
and no evidence of any physical inpairnent, it nust be
determ ned that PATH was correct in its assessnent that she
woul d i nprove within a year. As her condition did not remain
severe for a year, she cannot be disabled under the regul ation
at M211. 2 above and the Board nust uphold the initial denial
of eligibility. The petitioner should be aware that new
st andards have been set forth since her initial application
and denial for determning disability for nmental inpairnents.
She is encouraged to reapply for Medicaid and to have her

heal th provi ders address the standards in the new paragraph C

4 The term “noderate” is considered | ess severe than “marked” in the
nonencl ature of the listings
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(set forth in footnote 3) to see if she m ght now neet the
eligibility criteria.

HHH



